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IN THE UTAH COURT OF APPEALS
DAVID J. OLSEN,
Plaintiff and Appellant,
vs.
MARILYN JOYCE OLSEN, aka
MARILYN JOYCE PERKINS,

Case No. 940230-CA
Priority No. 15

Defendant and Respondent.
BRIEF OF APPELLANT

APPELLATE JURISDICTION
Jurisdiction to hear this appeal is conferred upon the court of appeals by
provision of Section 78-2a-3(2)(i), U.C.A., 1953 as amended.
NATURE OF THE CASE
Plaintiff appeals from the order and judgment of the Fifth District Court
adjudging him in contempt.
STATEMENT OF THE ISSUE
Are the district court's findings supported by the evidence?

1

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The determination of this appeal does not require the construction of the
language of any constitutional provision, statute or rule.
STATEMENT OF THE CASE
Plaintiff and defendant were divorced in 1987 (R. Vol. I, 91-93). Issues of
division of property and child support were settled by stipulation in June 1988 (R. Vol. II,
59-60).
In November 1989, plaintiff petitioned for a temporary reduction of his child
support obligation alleging the loss of approximately $456,000 of the assets which had been
awarded to him in the stipulated decree (R. Vol. II, 262-66)1 Following a hearing on the
petition Commissioner Marlynn B. Lema found that there had been "some change in
circumstance" but that such change had not been reflected in plaintiffs lifestyle. However
the commissioner was persuaded that plaintiff was making a good-faith effort to re-establish

Under the terms of the stipulated decree, Plaintiff was awarded all the stock in David J. Olsen &
Associates, Inc., and was ordered to pay child support in the amount of $190.00 per month, per child (R. Vol.
II, 77-83). About six months after the entry of the decree, David J. Olsen and Associates contracted to sell
its St. George insurance agency to one Robert MacLachlan (R. Vol. Ill, 210). MacLachlan failed to make the
payment which fell due in May 1988 and never made any further payment under the contract for the purchase
of the insurance agency (R Vol. Ill, 210-11). Litigation against MacLachlan was initiated in July 1988 and
in mid-1989, David J. Olsen & Associates was awarded judgment against MacLachlan in the amount of
approximately $455,000. This case was styled David J. Olsen & Associates, Inc., v. Great Basin Insurance
Brokers, Inc., and Robert MacLachlan et al.. Third Judicial District, Salt Lake County, Civil No. C88-05346.
The judgment proved to be uncollectible (R. Vol. Ill, 211). In the course of the litigation plaintiff expended
approximately $40,000 to $50,000 in attorney's fees and costs in the attempt to enforce the contractual
obligation or recover the agency (R. Vol. Ill, 211).

2

himself in the insurance industry and reduced his child support obligation to $500 per month
from November 1989 through September 1990 (R. Vol III, 59-60).
Between January 1991 and December 1993, plaintiff was required to appear
and show cause on several occasions. Although he was having difficulty meeting his support
obligations, he was never adjudged in contempt (R. Vol. Ill, 75, 107-108, 124, 145).
On December 8, 1993, plaintiff was ordered to appear and show cause why
he should not be punished for contempt for failing to pay child support for October and
November 1993. (R. Vol. Ill, 1973, 1975). Plaintiff requested that the matter be heard by
the district judge and it was transferred to Judge Shumate (R. Vol. Ill, 177-78, 180).
Following an evidentiary hearing, Judge Shumate found plaintiff in contempt
(R. Vol. Ill, 183, 188-91). The written findings include the following:
1. Plaintiff "testified that in the last few months he had purchased and then
had repossessed a boat costing just under $90,000.00."
2. Plaintiff had purchased "some exotic birds with a retail cost exceeding
$2,000.00, and . . . still maintain[s] those birds in his home in Salt Lake County."
3. Plaintiff has the resources to pay his child support in a timely fashion, but
has refused to do so.
4. Plaintiff had established a regular pattern of falling behind in his child
support while maintaining Vhat many would call a lavish life-style."
5. Plaintiff's attempt to partially cure was ineffective because he did not tender
3

certified funds.
(R. Vol. Ill, 188-91). See Addendum A.
The record indicates that plaintiffs testimony about the above-mentioned boat
was limited to the fact that SS Marine repossessed the boat in October 1993 and that the
boat was originally purchased for approximately $89,000.00. (R. Vol. Ill, 265-66). The
finding that plaintiff had purchased the boat within "the last few months" is unsupported by
the record. Indeed, court records in prior hearings clearly indicated that the boat was
purchased on March 15,1988, long before the financial problems that precipitated plaintiffs
petition for modification in November 1989 (R. Vol. II, 264).
The record further indicates that the "exotic birds" were purchased between
1987 and 1989 (R. Vol. Ill, 270-71). There was no evidence regarding the present value of
these animals.
Apart from testimony relating to the birds and the repossession of the boat,
the evidence of plaintiffs life-style can be summarized as follows:
1. Plaintiff owned three automobiles: a 1990 GMC Van, a 1988 Chevrolet
pickup truck, and a 1986 Chevrolet Camaro; all three of which are "mortgaged to the hilt"
(R. Vol. Ill, 264-266). The "last couple of months" plaintiffs father had to make the
payments on this secured obligation (R. Vol. Ill, 264).
2. Plaintiff formerly maintained his insurance office in a building located at
3900 South and 700 East in Salt Lake County and paid rent in the amount of $800 per
4

month for the space. (R. Vol. Ill, 272).
SUMMARY OF THE ARGUMENT
The evidence presented at the contempt hearing does not support the district
court's findings.
ARGUMENT
THE FINDINGS ARE NOT SUPPORTED BY EVIDENCE.
Plaintiff concedes that the district court's findings are presumed to be correct
and will not be set aside unless it is shown that they are clearly erroneous. Barnes v. Barnes,
857 P.2d 257, 259 (Utah App. 1993).
All of the evidence which in any way relates to plaintiffs acquisition of
personal property and his "lavish life-style" is summarized in the Statement of the Case. See
Hagan v. Hagan. 810 P.2d 478, 481 (Utah App. 1991). Furthermore, other evidence
represented at the contempt hearing only demonstrated plaintiffs continuing financial
difficulty (R. Vol. Ill, 255-64). See Addendum B.
The district court came into the contempt hearing without any background in
the case. The court had no knowledge to the financial reversals that plaintiff suffered during
the year following the conclusion of the divorce proceedings. Reviewing the court's file and
noting the number of times plaintiff had been brought before the court, the district judge
concluded that plaintiff had "established a regular pattern of falling behind in his child
5

support" and paying only when forced by pending court proceedings. It is noted that the
domestic commissioner had not found plaintiff in contempt; perhaps because the
commissioner, through other proceedings, had become aware of plaintiffs continuing
financial difficulties.
Having noted this "pattern" of conduct, the court concluded that plaintiff was
guilty of contempt because plaintiff continued to maintain a "lavish life-style". The evidence
will not support this conclusory finding. Furthermore, the specific findings of plaintiffs
extravagances is clearly erroneous.
CONCLUSION
It is respectfully submitted that the evidence does not support a judgment of
contempt and the district court judgment should be reversed.
DATED this j ~1 day November, 1994.

mi
Gary W. Pendleton
Attorney for Plaintiff and Appellant
MAILING CERTIFICATE
I do hereby certify that on this 11 day of November, 1994,1 did personally
mail two true and correct copies of the above and foregoing document to Marilyn Perkins,
Pro Se, at P. O. Box 1532, Overton, Nevada 89040.

.m

Gary W. Pendleton
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ADDENDUM A
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IN THE FIFTH JUDICIAL DISTRICT COURtftfNi AND^FORJ
WASHINGTON COUNTY, STATE Cft^UTAH—^^
DAVID J. OLSEN,
Plaintiff,

)
>
>
]I

vs.

]

MARILYN JOYCE OLSEN, n/k/a
MARILYN JOYCE PERKINS,

]
]

Defendant,

FINDINGS OF FACT, CONCLUSIONS
OF LAW, JUDGMENT, SENTENCE
AND COMMITMENT

]1

Case No.874501303

The above-entitled matter came before the Court for hearing on the Defendant's Order
to Show Cause ordering the Plaintiff to appear and show cause why he should not be held in
contempt for failure to pay Court ordered child support. The first hearing was held on February
22, 1994. At that hearing the Plaintiff was called to testify. The Court found the Plaintiff in
contempt of its order and continued the case until March 25, 1994, and then to April 6, 1994,
to allow the Plaintiff to purge his contempt by paying $3,600.00 in unpaid child support.
On April 6, 1994, the Plaintiff appeared with his counsel, Gary W. Pendleton, and the
Defendant appeared pro se. The Court heard the statements of the parties, and based upon the
file in this case and the record of February 22, 1994, and April 6, 1994, makes the following:
FINDINGS OF FACT
1. The Plaintiff was ordered to pay child support in this case at the rate of $800.00 per

month for the support of his minor children by his first marriage.
2. The support was reduced by reason of the Plaintiffs oldest child having reached
majority recently, but as of February 22, 1994, the Plaintiff had failed to pay the sum of
$3,600.00 in child support.
3. A review of only volume III of this file indicates that the Plaintiff has been before
the Court on seven different Orders to Show Cause since January of 1991. In each of those
appearances the Plaintiff was found to be in arrears and either paid the amount due on the date
of the hearing, or made a partial payment on the date of the hearing and paid the remaining
balance within a short time after the hearing.
4. The Plaintiff testified that in the last few months he had purchased and then had repossessed a boat costing just under $90,000.00.
5. The Plaintiff also testified that he had purchased for his present family some exotic
birds with a retail cost exceeding $2,000.00, and that he still maintained those birds in his home
in Salt Lake County.
6. On April 6, 1994, the Plaintiff tendered to the Defendant a personal check, drawn
by the Plaintiffs present wife in the amount of $1,600.00. Plaintiffs counsel also proffered that
an additional $800.00 could be paid by April 11, 1994. In the minute entry of the hearing of
July 29, 1993, Commissioner Lema ordered the Plaintiff to pay future payments in certified
funds or by money order.
7. The Court specifically finds that the Plaintiff has established a regular pattern of
falling behind in his child support and then paying the support current on or near the date when
he has been ordered to appear in Court in contempt proceedings. This pattern has continued
while the Plaintiff has maintained what many would call a lavish life-style. The Plaintiff has the

1A /

resources to pay his child support in a timely fashion, but has refused to do so.
8. The Plaintiff failed to purge himself of the finding of contempt of February 22, 1994,
when he had the ability to do so.
From the foregoing Findings of Fact the Court now makes and enters the following:
CONCLUSIONS OF LAW
1. The Plaintiff, having been previously found in contempt of this Court's direct Order,
and having failed to purge himself of that contempt, should be sentenced for contempt of this
Court's Order.
JUDGMENT
It is hereby Ordered, Adjudged, and Decreed that the above Plaintiff, David J. Olsen,
is in contempt of the Order of this Court to pay child support of $3,600.00 on or before March
25, 1994, at a time when he had the ability to do so.
SENTENCE
It is ordered that the above-named Plaintiff, David J. Olsen, be incarcerated in the
Washington County Jail for a term of ten days. No fme is imposed.
COMMITMENT
To the Sheriff of Washington County, State of Utah, you are hereby ordered to take the
above-named Plaintiff, David J. Olsen, into custody and to confine him in the Washington
County Jail pursuant to the foregoing sentence.
DATED this 7th day of April, 1994.

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the above and foregoing Findings
of Fact, Conclusions of Law, Judgment, Sentence and Commitment by first class mail, postage
pre-paid this j£^ day of Ap f ,\
199J_, to the following:
Gary W. Pendleton
150 North 200 East, Suite 202
St. George, Utah 84770
Marilyn Perkins
P.O. Box 1532
Overton, Nevada 89040

c. sxnu.
Deputy Court Clerk

/

ADDENDUM B

1

MRS. PERKINS:

2

THE COURT:

Right.

All right.

And the $60.00 that you

3

have put in your Order to Show Cause, where does that come

4

from?

5

MRS. PERKINS:

6

That's the process server and

paperwork, Your Honor.

7

THE COURT:

B

MRS. PERKINS:

9

All right.
As of this date, he's behind for

I December, January and February, so he's five months behind.

ID
11

THE COURT:

All right.

And that is the sole basis

of the Order before the Court at this time?

12

MRS. PERKINS:

13

THE COURT:

14

15
16

Yes, Your Honor.

That's what we're talking about.

All

I right, Mr. Pendleton, on behalf of the defendant, do you
want to show me what your position is?
MR. PENDLETON:

Okay.

Your Honor, she's obviously

17

entitled to judgment for the child support arrearage that

IB

she asked for and for costs reasonably incurred in

19

connection with the prosecution of that Order to Show Cause.

2D

I The only thing that we resist is punishment of this

21
22
23
24
25

defendant or this plaintiff, actually, for contempt by
reason of his failure to provide that support and, in
connection with that, we deem the burden of proof to be on
us to go forward.

We're prepared to call him as a witness.

THE COURT:

What's your proffer, Counsel?
BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND REPORTER

a**

(801)

673-5100

What

4

1

would Mr. Olsen testify to?

2

MR. PENDLETON:

That he sold the agency that —

3

he's an insurance salesman.

He's been in insurance all of

4

his life — well, all of his adult life, basically.

5

had —

6

that he had worked with an agency there.

7

tried to acquire an agency and to basically build it from

0

the ground up. That agency, basically, was costing him more

That he

after this divorce, had moved to Salt Lake County,
He eventually

9 I to try to get on-line than they were making.

He determined

ID

that it was in his interest to go to work for another agency

11

that he did not have an ownership interest in and determined

12 I to sell the agency that was —

had purchased.

13 I made and — when was the sale? —
14

That sale was

July of 1993.

Since that

I time, he did receive some funds, I believe $44,000.00 in

15

| connection with that sale.

Those funds were applied to

16 debts associated with that agency.

He has since November

17 been employed with another agency and since November his
1B

I total compensation from that employment has been $2,500.00,
19 At this point in time, he has tried to refinance his house
2D and to obtain approximately $30,000.00 over and above the
21

outstanding debt which he hopes to apply to paying off other

22

debts associated with the agency that he sold and to bring

23

his child support obligation clear and to meet some other

£4

miscellaneous debts.

25

In that connection, he has listed his

father's agreement to act as a co-signer on any effort to
BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND REPORTER

2^

t

8 0 1

)

6 / 3 - 5 1 0 0

refinance the house and, basically, his position is that he
has not been in a position to pay the support but he is
trying to refinance the house. He believes that he is
coming into the period of the year when he can generate some
substantial incomes and meet some of these debts. That if
he can refinance the house, he will be in a position to
bring the child support current. And actually the only
issue really here is not whether or not she is entitled to
the support or whether or not he's in default, the issue is
strictly punishment and our position is that if the Court
punishes him by incarcerating him or otherwise, the chances
of refinancing his house and getting Mrs. Perkins current on
her child support will even be more remote.

And we ask the

Court not to punish him but to give him the opportunity to
try to obtain this financing and try to establish his rights
to commissions pursuant to his new employment.
THE COURT:

Mrs. Perkins, do you have any question

that Mr. Olsen would so testify if he were called to the
witness stand?
MRS. PERKINS:

Your Honor, I don't know what Mr.

Olsen would testify to, but I definitely have a problem with
some of the things that he just said.

You know, this has

gone on for so many years. These are ongoing problems that
come up within a matter — period of time with business
sales and whatever and I don't know if Mr. Pendleton's aware
B Y R O N RAY C H R I S T I A N S E N . J R .
CERTIFIED SHORTHAND REPORTER

as-n

(801)

673~5100

1

of it or remembers, but the house that David's now living

2

in right now was purchased by his father when they first

3

bought it for $150,000.00, right around in that area.

4

he turned around and refinanced that house at that time to

5

buy him a business, another business.

6

been just fine.

7

the money has been there over and over and over again in

B

different areas.

9

in every month from his Grandfather and Grandmother Olsen.

And

And it would have

I don't want to get into that.

Anyway,

He also receives a trust fund that comes

1D

THE COURT:

11

MRS. PERKINS:

How much?
When David and I were married, the

one from his grandfather was the only one that was active
13

I then and that was because he was the only one that had

14
15

passed away.

Since then1, his grandmother has passed away

I and he receives two trust funds.

And at that time, it

16

averaged between anywhere from —

17

was like five and it had been up to twelve to fifteen.

IB

certain times —

19

month, but it is money that comes in once a month.

2D

problem that I've got is that it's not the business and

21

it's not the home even, even though that's an extreme.

22

me that's an extremely expensive home under the

23

circumstances, from everything that's taken care of, but

24

I mean, he also possesses —

25

owns, what he buys.

the lowest he ever got
At

it's in stock, and it fluctuates every
The

To

—

it's what he possesses, what he

And whether he's in jail and whether
B Y R O N R A Y CHRISTIANSEN. JR.
CERTIFIED SHORTHAND REPORTER

fi7«5_smn
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1

he's out on the street working, doesn't seem to matter with

2

Mr. Olsen because he spends it before he gets it anyway.

3

THE COURT:

All right.

Mr. Olsen, will you come

4

forward before the clerk, raise your right hand, and be

5

sworn.

6

Thank you, Mr. Olsen.

7

Would you please have

a seat here, sir.

B

DAVID JOSEPH OLSEN,

9

having been called as a witness, being first duly sworn,

1D

testified as follows:

11

EXAMINATION,

12

BY THE COURT:

13

Q.

Would you state your full name, please?

14

A.

David Joseph Olsen.

15

Q.

And where is your street address, sir?

16

A.

1923 East Sunny Glen Circle in Sandy, Utah.

17

Q.

All right.

19

A.

Yes, I am.

20

Q.

And who is your employer?

21

A.

Benefit Planning Associates, Inc.

Q.

And that is an insurance agency?

A.

Yes, it is,

Q.

And are you working in the insurance industry as

18

22

Mr. Olsen, are you employed at this

time?

I

23
24

|

25

' a sales representative or as an underwriter, what is your
B Y R O N RAY C H R I S T I A N S E N , J R .
CERTIFIED SHORTHAND REPORTER

r2^ j

(

8 0 1

)
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occupation right now?

A.

My occupation is a commissioned sales agent.

Q.

All right. And you are a sales agent for that

agency?
A.

That's correct.

Q.

All right.

Mr. Olsen, do you receive income from

trust proceeds or are you the beneficiary of any trust?
A.

I am a beneficiary of two trusts, yes.

Q.

Two trusts. And in the month of October 1993,

what did you receive from those two trusts, total?
A.

I have no idea.

Q.

Why don't you know?

A.

Because the proceeds from the trust were assigned

to my father back in '89, I believe, roughly, to cover
monies that he had loaned me for the starting of an
insurance agency at that particular time, so the funds go
directly to him every month and I don't see the checks at
all.
Q.

All right.

Okay.

In October —

or in 1989 when

you assigned them, how much were the average proceeds, say,
over a three-month period, from those two trusts combined?
A.

They would average approximately, at that

particularly time, they were averaging probably about
$900.00 a month.
BYRON RAY CHRISTIANSEN. J R .
C E R T I F I E D S H O R T H A N D REPORTER
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1

Q.

Okay.

2

A.

On the average.

3

Q.

And at the present time, the assignment is still

4

in effect, that's correct, sir?

5

A,

Yes, it is.

6

Q.

And when was the last time you spoke with your

7

father concerning the proceeds of those trusts, how much

B

he was receiving?

9
ID

A.

I couldn't even begin to say.

It isn't something

that we discuss on a regular basis at all.

11

Q.

Okay.

12

A.

I think my understanding is it's probably right

13

around in the same area still.

14

Q#

Still about $900.00 a month?

15

A.

Uh-huh.

16

Q.

Okay.

A.

Approximately $150,000.00, somewhere in that

17
1Q
19

Now, how much is the debt to your father,

sir?

neighborhood, originally.

2D

Q.

And how much is it today?

21

A.

I have no idea.

22

I haven't sat down and calculated

it at all.

23

Q.

is there a promissory note owing from yourself to

24

your father?

25

A.

Yes.
BYRON RAY CHRISTIANSEN. J R .
CERTIFIED SHORTHAND REPORTER
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673-5100
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1

Q.

2

And how long has it been outstanding, what was the

date of that note being made?

3

4

A.

It was approximately January, February, March of

Q.

Okay.

'89.

5
6

Roughly the same time the trust proceeds

were assigned?

V

A.

That's correct.

B

Q.

All right.

And the business that was purchased

9 J with that $150,000.00 is the one that Mr. Pendleton just
ID

represented to the Court that has recently been sold, is

11

that correct?

12 J

A.

That's correct.

13

Q.

And you received about $44,000.00 that went to

14

the debts of that business, is that correct?

15

A.

That's correct.

16

Q.

All right.

17

to your father against the original $150,000.00 note?

1B

A.

19

Q.

2a

Did you pay anything out of that sale

No.
Have you paid any child support for the month of

December of 1993?

21

A.

No, I haven't, Your Honor.

22

Q.

For the month of January, 1994, have you paid any?

23

A.

No, I haven't, Your Honor.

24

Q.

And the month of February of 1994, have you paid

25

I any?
BYRON RAY C H m S T I A N S E N . J R .
CERTIFIED SHORTHAND REPORTER
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A,

No, I haven't, Your Honor.

Q.

All right.

Have you made any effort to pay

anything from October of 1993 to February of 1994?
A.

The only thing that we have paid, Your Honor, in

that interim is some medical bills to do with one of my
daughters.
Q.

All right.

And how much did you pay on those

medical bills?
A.

Approximately $175.00.

Q.

Were those expenses that were not covered by

insurance?
A.

Those were expenses that were deductible amounts,

and so forth, that technically my ex-wife is responsible
for.
Q.

And you paid $175.00 towards them?

A.

Uh-huh.

Q.

You take the position that she was responsible?

A.

Yes, Your Honor.

Q.

All right.

Yes, Your Honor.

You came down to Washington County

here from Sandy, when, sir?
A.

Last night, Your Honor.

Q.

Last night.

A.

At my father's.

Q.

He lives here in St. George?

A.

Yes.

Where did you stay overnight?

HANSEN, JR. , - _ „ , ^-^ «-,,^
,DREPORTER
<801> 673-5100

12

Q*

All right. And what kind of a vehicle do you

drive, sir?
A.

A 1990 GMC van.

Q.

And who is the owner of that vehicle?

A.

It is owned by —

I believe, it's titled in the

name of my wife.
Q.

And where did the funds come to buy that van,

where did those monies come from?
A.

They came from St. George Federal Credit Union.

Q.

And who borrowed that money?

A.

My wife, myself and my father.

Q.

And are there monthly payments made on that van?

A.

Yes, there is.

Q.

Who writes the checks for those monthly payments?

A.

The last couple of months, my father has written

the checks.
Q.

And prior to that time, sir?

A.

It — most of the months we made the payments and

then, I believe it was October and November, my father made
the payments, too.
Q.

All right. What about January and February?

A.

He's made the payments.

Q.

Now, is your wife employed outside the home, your

present wife?
A.

She is not currently, no.
B Y R O N RAY C H R I S T I A N S E N . J R .
CERT.P.ED SHORTHAND REPORTER

, o m N
<801>

an~

cnnn
673-5100

no
"

